APPENDIX B. Response to Comments for Draft Policy for Implementation and
Enforcement of the Nonpoint Source Pollution Control Program



Response to Comments -

Policy for the Implementation and Enforcement of the Nonpoint Source Pollution Control
Program (Version Date: December 18, 2003) (NPS Implementation Policy)

Written comments were received from the following parties (listed in order of receipt):

Date Received: January 29, 2004

Commenter: G. Fred Lee, PhD, DEE
G. Fred Lee and Associates
27298 East El Macero Drive
El Macero, CA 95618-1005

Date Received: January 30, 2004

Commenter: Anthony L. Francois, Esq.
Director, Water Resources
California Farm Bureau Federation
Governmental Affairs Division
1127 — 11" Street, Suite 626
Sacramento, CA 95814

Commenter: Mark Gold, D. Env
Executive Director and
Shelley Luce, D. Env.
Issues Director
Heal the Bay
3220 Nebraska Avenue
Santa Monica, CA 90404

Commenter: Patrick Porgans
Patrick Porgans and Associates, Inc.
P.O.Box 1713
West Sacramento, CA 95691

Commenter: Davis S. Beckman, Senior Attorney
Natural Resources Defense Council
1314 Second Street
Santa Monica, CA 90401



Commenter: Linda Sheehan
Director, Pacific Regional Office
The Ocean Conservancy
116 New Montgomery Street
San Francisco, CA 94105

Date Received: February 3. 2004

Commenter: David J. Guy
Executive Director
Northern California Water Association

Commenter: Mark E. Biddlecomb

Director of Conservation Programs
Ducks Unlimited

Date Received: February 10, 2004

Commenter: Senator Dede Alpert, Chair (Senator Alpert)
California State Senate, Committee on Appropriations
State Capitol, Room 2206
Sacramento, CA 95814

The following parties provided oral comments (OC) at the SWRCB workshop, on February 4,
2004:

1. Anthony L. Francois, Esq. representing the California Farm Bureau Federation
2. Aaron Ferguson representing the Northern California Water Association
3. Linda Sheehan representing the Ocean Conservancy.

Responses to the comments are provided below in order of the respective section to which they
relate in the NPS Implementation Policy (Version Date: December 18, 2003). Where appropriate
the location by page number in the subsequent version of the NPS Implementation Policy
(Version Date: April 16, 2004) and the Functional Equivalent Document (Version Date: April
16, 2004) is provided at the end of the comment response.



Section Il B - Water Quality Planning

Commenter: California Farm Bureau Federation

Comment: The commenter recommended that California Water Code (CWC) section 13241
factors be recognized in Section IIB of the NPS Implementation Policy where Porter-Cologne
Water Quality Control Act (Porter-Cologne Act) planning requirements are discussed.

Response: This comment is accepted. The State Water Resources Control Board (SWRCB) and
Regional Water Quality Control Boards (RWQCBs) must consider CWC section 13241 factors
when they adopt water quality objectives. We will add a sentence to footnote 11 that explains
that these factors must be considered when the SWRCB and RWQCBs adopt or revise water
quality objectives. (See NPS Implementation Policy [Version Date: April 16, 2004] at pages 3
and 22 and Functional Equivalent Document [FED] Appendix A [Version Date: April 16, 2004]
at pages A-3 and A-22.)

Section Il C - Waste Discharge Regulation Section

Commenter: Heal the Bay

Comment: The commenter concluded that “...the State has never produced a policy to ensure
compliance with NPS programs.” The commenter further states “...that California’s Porter
Cologne Act makes all discharges, except those covered by specific waivers, subject to waste
discharge requirements...[and] any nonpoint source of pollution that causes or contributes to a
water quality violation could be subject to enforcement action by the SWRCB if the problem is
not rectified.” The commenter concludes that “... this should be the cornerstone of nonpoint
source compliance assurance policy, yet it is not even a part of this DRAFT NPS Policy....The
Policy implies that voluntary third-party programs constitute the State’s major NPS
implementation program.”

Response: This comment is rejected. Section IIC of the NPS Implementation Policy states
“...all dischargers are subject to regulation under the Porter-Cologne Act including...NPS
dischargers”. This section then describes the administrative tools available to the SWRCB and
RWQCBs to regulate discharges. They are, as Heal-the Bay has noted, WDRs and waivers of
WDRs. An additional administrative tool, not mentioned by the commenter, is that of basin plan
prohibitions. To further emphasize this point, Section IIC has been revised to reiterate that all
NPS discharges must be regulated under one or more of these administrative tools. (See NPS
Implementation Policy [Version Date: April 16, 2004] at page 3 and FED Appendix A [Version
Date: April 16, 2004] at page A-3.)

Section IIC additionally states that “any person discharging or proposing to discharge waste that
could affect water quality must file a report of waste discharge (RoWD)”. Following the RoWD
“The RWQCB must then determine the appropriate action to take, either issuing WDRs to the
discharger or conditionally waiving the requirements.” Section IID further states, “Just as the
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RWQCBs are obligated to address all NPS discharges of waste through one or more of the
available administrative tools, they also are obligated to take steps to ensure that their NPS
pollution control requirements are met. The NPS Implementation Policy incorporates by
reference the SWRCB Enforcement Policy, which clearly defines the options available to a
RWQCB.

The NPS Implementation Policy language cited makes explicitly clear that: (1) all NPS
discharges that could affect the quality of the waters of the State are subject to regulation; (2) the
administrative tools available to the RWQCBs to regulate these discharges are WDRs, waivers of
WDRs and basin plan prohibitions; and (3) through enforcement actions, the RWQCBs are
obligated to take steps to ensure that their NPS pollution control requirements are met.
Enforcement actions are based upon discharger failure to meet the requirements of the
administrative tool applicable to their discharge.

Having established the regulatory requirements for control of nonpoint sources of pollution, the
NPS Implementation Policy then proceeds, in Section III, to describe potential discharger actions
to meet the requirements governing their particular discharge. The policy states “the most
successful control of nonpoint sources is achieved by prevention or by minimizing the generation
of NPS discharges” and “most NPS management programs depend, as least in part, upon
discharger implementation of management practices (MPs) to control nonpoint sources of
pollution.” The policy subsequently, in Section IV, discusses various organizational approaches
to achieving statewide implementation of appropriate MPs. Section IV states that
“...Implementation programs for NPS pollution control may be developed by the SWRCB, the
RWQCBES, a discharger or by a coalition of dischargers operating in cooperation with a third-
party representative, organization or government agency.” The foregoing in no way implies, as
the commenter states, “that voluntary third-party programs constitute the State’s major NPS
implementation program. Third-party programs are but one approach—one alternative—to
developing implementation programs to prevent and control NPS pollution sources. (See also the
response to Natural Resources Defense Council regarding the organizational and outreach
advantages of third-party programs (Section IV — Structuring NPS Implementation Programs).

Commenter: California Farm Bureau Federation

Comment: The commenter recommended that the language referencing the RWQCB’s new
authority to collect annual administrative fees to establish and implement waivers of waste
discharge requirements (WDRs) be modified to reflect the legal requirement that the SWRCB
adopt a fee schedule before a RWQCB may charge a fee.

Response: This comment is accepted. The referenced language has been rewritten to state “As
of January 1, 2004, and following SWRCB adoption of a fee schedule, RWQCBs are authorized
to collect annual administrative fees to establish and implement waivers of WDRs.” (See NPS
Implementation Policy [Version Date: April 16, 2004] at page 5 and FED Appendix A [Version
Date: April 16, 2004] at page A-5.)



Commenter: California Farm Bureau Federation

Comment: The commenter stated that it would be appropriate to include language that indicates
that the traditional methods for calculating fees may not be equitable in developing fees for
nonpoint sources operating under waiver programs.

Response: This comment is rejected. Issues related to fee calculation are separate from those
related to the NPS Implementation Policy and would be inappropriate to discuss in this
document.

Commenter: The Ocean Conservancy

Comment: The commenter recommends that the NPS Implementation Policy should state
clearly that the RWQCBs must adopt waste discharge requirements when required to do so by
law (e.g., when a waiver is not in the public interest).

Response: This comment is rejected. The NPS Implementation Policy already states that NPS
discharges must be regulated under one or more of the administrative tools, and clearly identifies
these tools as WDRs, waivers of WDRs, or a basin plan prohibition. The draft Policy also states
the conditions under which a waiver may be legally issued (e.g., it must be consistent with the
applicable water quality control plan and must be in the public interest). If the RWQCB
determines that it cannot legally waive regulation of a NPS discharge, then it has the discretion
to regulate the discharge under either a WDR or a prohibition. To further emphasize the point of
the RWQCBs being required to use one or more of the administrative tools, we will add a
sentence to the first full paragraph under subheading C that states “Hence, all current and
proposed NPS discharges must be regulated under WDRs, waivers of WDRS, or a basin plan
prohibition, or some combination of these administrative tools”. (See NPS Implementation
Policy [Version Date: April 16, 2004] at page 3 and FED Appendix A [Version Date: April 16,
2004] at page A-3.)

Section 111 — Developing the State’s NPS Pollution Control Program

Commenter: The Ocean Conservancy

Comment: The commenter indicated that the NPS Implementation Policy misstates the Porter-
Cologne Act mandate in Section 3, page A-10, by stating that the ‘[r]egulation of nonpoint
sources of pollution is much less prescriptive than point sources.” To be consistent and avoid
confusion, we ask that this be corrected to read that regulation ‘has been to date less prescriptive
than for point sources.”

Response: This comment is accepted. To prevent further confusion, this statement has been
removed. (See NPS Implementation Policy [Version Date: April 16, 2004] at page 7 and FED
Appendix A [Version Date: April 16, 2004] at page A-7.)



Commenter: California Farm Bureau Federation

Comment: The commenter recommended that the NPS Implementation Policy direct RWQCBs
to take care that their requirements are not inconsistent with eligibility or participation in
assistance programs.

Response: This comment is rejected. Under the Porter-Cologne Act, the RWQCBs’ primary
mandate is to protect the quality of the waters of the state. It would be inappropriate for the
RWQCBs to subjugate their water quality protection responsibilities to the requirements of
another agency’s technical and/or financial assistance programs.

Section 1V — Structuring NPS Implementation Programs

Commenter: Natural Resources Defense Council

Comment: The commenter states that the use of implementation programs developed through an
organizational approach that uses third-parties is creating a new bureaucratic interface between
the SWRCB and the RWQCBs, on one hand, and dischargers, on the other. Furthermore the
commenter considers that it is not at all clear that efficiency and pollution reduction will be the
result of third-party programs. The commenter considers the use of third-party programs by the
SWRCB and RWQCB as contracting away their pollution reduction responsibility and may not
lead to better practices in the field. In fact it may tend to distance the discharger from the
specific practices necessary to reduce NPS pollution.

Response: This comment is rejected. We disagree that the use of third-party organizational
structures creates a bureaucratic interface between the SWRCB and the RWQCBs and the
dischargers. Dischargers themselves form the core of third-party organizations. Third-party
organizational arrangements provide an efficient mechanism for dischargers with common NPS
pollution generating activities or situations to assemble in an organizational structure that
facilitates sharing of pollution control information and expertise and collaborative involvement
in solving NPS pollution prevention and control problems. Such organizations may, in some
cases, provide a peer pressure environment that also facilitates earlier NPS prevention and
control than would otherwise occur. As the NPS Implementation Policy states, “A primary
advantage...of third-party programs is their ability to reach multiple numbers of dischargers who
individually may be unknown to the RWQCBs.”

Nor do we agree that the pollution reduction responsibility of the RWQCBs is contracted away.
The NPS Implementation Policy clearly states that “The RWQCBs have the primary
responsibility for ensuring that appropriate NPS control implementation programs are in place
throughout the state”. It also makes explicitly clear that even though an individual discharger
may participate in a third-party organization, the responsibility for the implementation of actions
to prevent and control nonpoint sources of pollution lies with individual dischargers. The policy
further declares that if an enforcement action needs to be taken, it will be against individual
discharger(s), not the third-party.



Commenter: Natural Resources Defense Council

Comment: The commenter states that while the draft policy focuses on third-party agreements,
it could and should focus on making the State’s approach to reducing nonpont source pollution
consistent with the Porter-Cologne Act as well as the Clean Water Act.

Response: This comment is rejected. We disagree with the judgement that the NPS
Implementation Policy is not consistent with the Porter-Cologne Act. The stated purpose of the
policy is to provide policy guidance for the implementation and enforcement of the Plan for
California’s Nonpoint Source Pollution Control Program (NPS Program Plan). While the NPS
Program Plan itself was developed in response to the federal CWA section 319 and CZARA
requirements, it only received federal approval as a consequence of the fact that the Porter-
Cologne Act provided back-up authorities to implement and enforce the NPS Program Plan. The
NPS Implementation Policy focuses on the various Porter-Cologne Act authorities available to
the SWRCB and RWQCBs to implement and enforce the NPS Program Plan. Among Porter-
Cologne Act authorities delegated to the boards are the identification of beneficial uses,
establishment of water quality objectives to protect those uses, regulatory permitting authority
(through the use of WDRs, waivers of WDRs, basin plan prohibitions), and enforcement
authority to ensure that dischargers comply with permitting requirements.

The above requirements are articulated in Section I- Introduction, Section II — Statutory and
Regulatory Background and Section III — The State’s NPS Pollution Control Program — History
and Background of the NPS Implementation Policy.

Commenter: Heal the Bay

Comment: The commenter stated that when the SWRCB and RWQCB rely on other parties to
implement key regulatory responsibilities through third-party programs, there is the chance that
procedures and standards will not be applied uniformly to all programs.

Response: This comment is rejected. Third parties do not have regulatory responsibility.
Regulatory responsibility lies with the SWRCB and RWQCBs. Third parties provide
organizational advantages that facilitate RWQCB regulation of large numbers of dischargers.

Commenter: The Ocean Conservancy

Comment: The commenter expressed concerns about the NPS Implementation Policy’s heavy
reliance on third-party programs to do the ‘legwork’ of implementation and enforcement.

Response: This comment is rejected. With the 1999 SWRCB adoption of The Plan for
California’s Nonpoint Source Pollution Control Program (NPS Program Plan) the State has
committed to implement 61 management measures by 2013 to prevent and control NPS pollution
in California. Throughout the state, there are, at a minimum, tens of thousands of NPS
dischargers whose individual identity is unknown to the RWQCBs or the SWRCB.
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Development and recognition of third-party NPS control implementation programs that meet
RWQCB performance criteria, as outlined in the first four of the key elements, provide the most
efficient and effective mechanism to reach and involve large numbers of dischargers and hold all
discharger implementation programs to the same performance levels. This approach also
facilitates efforts to track the implementation of specific management practices (MPs) and the
water quality results thereof.

The “legwork” of enforcement is the sole responsibility of the RWQCBs. In the introduction to
Section IV-D of the NPS Implementation Policy, the first paragraph on page A-15 clearly states
that the RWQCBs are responsible for developing Key Element No. 5, dealing with potential
enforcement actions.

Commenter: The Ocean Conservancy

Comment: The commenter indicated that all third-party programs should demonstrate a high,
not “reasonable” likelihood of success and should contain the five key elements.

Response: This comment is accepted. We agree with the commenter that the success or failure
of third-party programs will either further or inhibit the RWQCB’s ability to expeditiously
protect water quality from nonpoint sources of pollution, and that success or failure of these
programs could either conserve or squander RWQCB resources. Consequently, the NPS
Implementation Policy language has been changed so that... “Before approving or endorsing a
specific Third-Party Program, the RWQCB must determine there is a high likelihood that the
Third-Party Program will attain the RWQCB’s stated water quality objectives.” (See NPS
Implementation Policy [Version Date: April 16, 2004] at page 12 and Functional Equivalent
Document [FED] Appendix A [Version Date: April 16, 2004] at page A-12).

Commenter: Patrick Porgans and Associates

Comment: The commenter indicated that it was not possible to discern where the proposed NPS
Implementation Policy breaks any new ground.

Response: This comment is rejected. The authorities granted the SWRCB and the RWQCBS by
the Porter-Cologne Water Act, provide the SWRCB and RWQCBs with the authority necessary
to prevent and control NPS sources of pollution. Heretofore, there has been no SWRCB policy
direction for the implementation and enforcement of NPS pollution control programs using these
authorities. The NPS Implementation Policy provides a systematic approach for NPS control
implementation. This direction, applicable to all NPS implementation programs, is found in the
five key elements mandated by the policy (Section IV D). The five key elements establish
program implementation requirements. They include but are not limited to: (1) an explicit
statement of the implementation program’s ultimate purpose, relating water quality requirements
to the implementation actions projected to be taken; (2) identification of management practices,
including assurance of proper implementation and provision for adaptive management
adjustments, or the implementation of additional management practices where indicated; (3) a



time schedule for NPS control program implementation with quantifiable milestones; (4) a
verification or monitoring program to track implementation program progress toward achieving
water quality requirements; and (5) identification of RWQCB enforcement action(s), should
verification/feedback mechanisms indicate or demonstrate a particular program is failing to
achieve its stated objectives. These mandatory minimum requirements are applicable to all NPS
control implementation programs statewide, regardless of who develops them, and breaks
significant new ground in NPS control implementation program requirements.

Commenters: Northern California Water Association (NCWA) and Ducks Unlimited

Comment: In the commenters’ joint letter they detail the Coalition Regional Plan developed
under their leadership to prevent and control nonpoint sources of pollution, and how they
perceive the Coalition’s Plan reflects the five key elements of the NPS Implementation Policy.

Response: This comment is acknowledged. We commend NCWA and Ducks Unlimited for
their foresight and proactive efforts. It would be inappropriate, however, for the SWRCB to
comment on the adequacy of a specific plan. That determination must be made by the
appropriate RWQCB, as they are the agency most knowledgeable about the factors involved.
Consequently, our commendation for your foresight and efforts should not be construed as
approving or endorsing your program, a RWQCB responsibility, but for the proactive efforts you
are making and the example you are setting for others.

1V- 4C Third-Party Programs Administered by State Agencies Other Than the SWRCB or
RWQCBs

Commenter: The Ocean Conservancy

Comment: The commenter states that the NPS Implementation Policy does not specify a course
of action for RWQCBs and the SWRCB to take when a third-party program administered by
another agency fails to meet its objectives. The Policy states that “[w]hile RWQCBs cannot
directly enforce another agency’s requirements against a discharger who is out of compliance,
the RWQCB can ask the agency to enforce its own requirements.”’ Implicit in this provision is
that the agency administering the program is not enforcing its requirements in the first place, and
may not be inclined to comply when enforcement is requested by a RWQCB. According to the
commenter, this is not just a hypothetical problem — significant water quality problems have
arisen as a result of delegated agencies’ failures to properly administer their programs.” The
NPS Implementation Policy should deal explicitly with this issue, and provide that when
agencies are failing to properly administer their water quality obligations under a Management
Agency Agreement (MAA), Memorandum of Understanding (MOU), or informal agreement,
then the MAA, MOU, or informal agreement will be terminated.

' NPS Implementation Policy at Page A-13 (Version Date: December 18, 2003).
? See, e.g. California Senate Office of Research, Timber Harvesting and Water Quality: Forest Practice Rules Fail to
Adequately Address Water Quality and Endangered Species (December 2002) at 10.
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Response: This comment is rejected. As explained in the NPS Implementation Policy, there are
many staff and resource advantages to designating another agency with regulatory authority as a
management agency to take the lead in implementing NPS pollution control. In negotiating
these agreements, the SWRCB/RWQCBs at no time relinquish their water quality protection
responsibilities or authorities. Water Code section 13269 was amended in 1999 to provide that
waivers of waste discharge requirements in effect on January 1, 2000, expired on January 1,
2003, and new Porter-Cologne Act waiver legislation also requires more stringent controls over
NPS discharges, including those referenced by the commenter. These increased controls are
anticipated to result in increased compliance with basin plan water quality requirements. In
addition, the MAAs and MOUs and the newly adopted waivers delineate actions, and the legal
authority for actions, that may be taken to increase water quality protection.

Comments Related to Key Element 1:

Commenter: The Ocean Conservancy

Comment: The commenter requested the the NPS Implementation Policy explicitly require that
the Clean Water Act section 319 goal of a NPS management program to control pollution added
from nonpoint sources to the navigable waters of the state and to provide for utilization of best
management practices at the earliest possible date be included. The commenter also
recommended inclusion of language contained in the Coastal Zone Act Reauthorization
Amendments of 1990 that requires such a program be designed to “achieve and maintain
applicable water quality standards under section 303 of the Federal Water Pollution Control Act
(33 U.S.C. 1313) and protect designated uses”. In addition the commenter requested that
language from the U.S. Environmental Protection Agency “Nine Key Elements of an Effective
State NPS Program” be incorporated that requires that a NPS control program be designed to
achieve and maintain beneficial uses of water” be included among goals identified by “third
parties” in Key Element 1.

Response: This comment is rejected. The language and requirements cited are explicitly covered
in the language of Key Element 1 which states “Third-party programs must, at a minimum,
address NPS pollution programs in a manner that achieves and maintains water quality
objectives and beneficial uses, including applicable antidegradation requirements." The
explanatory language for Key Element 1 further refines the requirements as they apply to a
specific discharger or group of dischargers and a specific NPS pollutant discharge situation. This
includes beneficial uses to be protected, water quality objectives and the selection, design,
implementation and maintenance of management practices to prevent or control the NPS
discharge(s) in accordance with site-specific considerations.

Commenter: The Ocean Conservancy

Comment: The commenter supports the recommendation in the NPS Implementation Policy that
third-party programs “should identify their participants”, but urged the SWRCB to modify this
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recommendation into a requirement. It considers this information to be essential if the RWQCBs
are to “ensure that all of the significant sources of the NPS discharges of concern are addressed.”

Response: This comment is rejected. We believe that the RWQCBs should have the discretion to
decide under the facts specific to each case whether or not to require the Third-Party program to
identify their participants.

Commenter: Heal the Bay

Comment: The commenter feels that “a timeline requirement should be added to Key Element 1
to ensure that third-party pprograms are carried out, and water quality objectives and beneficial
uses are achieved, within an acceptable time frame.”

Response: This comment is rejected. The five key key elements act as a mutually reinforcing
package. The issue of timelines (compliance schedules) is addressed in Key Element 3.

Comments Related to Key Element 2:

Commenter: The Ocean Conservancy

Comment: The commenter states that the NPS Implementation Policy requires that third-party
programs demonstrate ‘a reasonable likelihood that the program will attain water quality
requirements’ and it is unclear what is meant by ‘a reasonable likelihood.” The commenter states
that to comply with Porter-Cologne Act requirements, the Draft NPS Implementation Policy
must create a more specific — and higher — standard for identifying when the selected MPs will
be considered adequate to meet water quality requirements. The commenter recommends that
when proposing to use a particular management practices (MP), dischargers should be required
to document that a particular MP has been previously used successfully. If an MP has never
been used previously, the discharger should document and substantiate, at a minimum, the
reasons they believe the MP would be adequate for this purpose ...[and] contain more specific
standards for assessing whether implementation of MPs is proceeding properly.”

Response: This comment is accepted. The explanatory language for Key Element 2 has been
expanded to cover these points. The term “reasonable likelihood” has been replaced by the
expression “the RWQCB must determine there is a high likelihood the program will attain water
quality requirements”. Other language changes state that although MPs must be site-specifically
tailored, justification for the use of a particular category or type of MP must show that the MP
has been successfully used in comparable circumstances. If an MP has not previously been used,
documentation to substantiate its efficacy must be provided by the discharger. A RWQCB must
be convinced there is a high likelihood the MP will be successful. Adaptive management
provisions and/or provision for use of other MPs also must be provided. In addition, language
has been added requiring a schedule for MP implementation and feedback measures to ensure
proper implementation. We recognize that in the earlier stages of some pollution control
programs, water quality changes may not be immediately apparent, even with the
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implementation of pollution control actions. Although MP implementation never can be a
substitute for meeting water quality requirements, MP implementation assessment may, in some
cases, be used to measure NPS source control implementation progress. (See NPS
Implementation Policy [Version Date: April 16, 2004] at page 14 and Functional Equivalent
Document [FED] Appendix A [Version Date: April 16, 2004] at page A-14.)

Comments Related to Key Element 3

Commenter: The Ocean Conservancy

Comment: The commenter is concerned about the requirement that an implementation
program’s schedule to achieve water quality requirements not be longer than is “reasonably
necessary”’. They recommend that the NPS Implementation Policy should, instead, require that
NPS implementation programs be designed to meet their objectives by some expeditious date
specified by the SWRCB, and there should be a process to ensure the deadline is met.

Response: This comment is rejected. Taking into consideration the severity, extent, variety and
circumstances of individual NPS control problems throughout the state, it would be inappropriate
for the SWRCB to arbitrarily set such a date, as requested.

Commenter: Heal the Bay

Comment: The commenter states that the NPS Implementation Policy should require that third-
party programs to include a date by which they expect to achieve the objective(s), and a process
to ensure the deadline is met, including enforcement actions that can be taken by the RWQCB.

Response: This comment is rejected. Key Element 3 already requires a “specific time schedule
and corresponding quantifiable milestones designed to measure progress toward reaching the
specified requirements.” Time schedules automatically include dates. The enforcement issue is
covered by Key Element 5.

Comments Related to Key Element 4

Commenter: California Farm Bureau Federation

Comment: The commenter recommended that a statement be included that MPs, whose
effectiveness is well documented by research and experience, not require monitoring at a level as
intensive as may be appropriate for more experimental MPs.

Response: This comment is rejected. The NPS Implementation Policy takes this into

consideration with the statement: “Depending on the water quality problem, the cause, the
beneficial uses at risk, and the purpose for which the monitoring will be used...the appropriate
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types of monitoring should be used”. Equally important is the factor that although there is
available general information regarding the effectiveness of many known MPs, for a specific
practice to be effective under specific discharge conditions, they must be adapted to meet the
circumstances of those conditions. These conditions include, but are not limited to site and
climatic conditions and proper implementation.

Commenter: California Farm Bureau Federation

Comment: The commenter recommended that the RWQCBs should give attention to the
potential need for development of watershed scale monitoring programs where more intensive
monitoring is economically impossible (i.e. farm level water quality monitoring).

Response: This comment is rejected. The NPS Implementation Policy neither requires nor
forecloses monitoring on a watershed scale. This is a determination that must be made by the
appropriate RWQCB and is dependent upon specific individual circumstances.

Commenter: G. Fred Lee (PhD, DEE) for G. Fred Lee and Associates

Comment: The commenter expressed support for the concept that before approving or endorsing
a specific Third-Party Program, the RWQCB must determine there is a high likelihood that the
program will attain the RWQCB?’s stated objectives. However, citing the agricultural waiver
monitoring program, the commenter is concerned this may not be properly carried out at the
RWQCB level and cites his comments to the Central Valley RWQCB and SWRCB on the
agricultural waiver monitoring program.

Response: This comment is acknowledged. We appreciate the commenter’s approval of the NPS
Implementation Policy’s monitoring requirements. Nevertheless, it would be inappropriate to
comment on his statements referencing past action’s taken by the RWQCB and SWRCB
regarding the effectiveness of the agricultural waiver monitoring requirements and decision to
take a phased approach to achieve its goals. That is not the purpose of the NPS Implementation
Policy.

Commenter: G. Fred Lee (PhD, DEE) for G. Fred Lee and Associates

Comment: Based on his experience, the commenter stated that often RWQCB staff do not have
the technical background, time, and resources to carry out the key element requirements in the
timeframe allowed. The commenter felt that if the NPS water pollution control program is to be
a valid program, there will need to be a drastic increase in the level of support for the RWQCBs
with respect to increased staff and expertise, increased funding for special studies, and for hiring
consultants who can work with the staff to assist them in review of issues.

Response: This comment is acknowledged. We agree that the availability of staff, resources, and
time are key factors in the ability of the RWQCBs to prevent and control nonpoint sources of



pollution. The NPS Implementation Policy acknowledges this in Section VI-Implementation
Success and Future Considerations. On the issue related to staff “technical background” we
believe that technical staff are well trained and talented. Through mechanisms such as advisory
committees and “blue ribbon” committees, staff has a history of involving other scientists and
knowledgeable parties in their deliberations. The RWQCBs are very sensitive to staff resource
and time issues and, when appropriate, leverage resources to provide funding for special studies
and for hiring “expert” consultants to help broaden the breadth and depth of staff knowledge and
expertise. In addition, the regional boards are partnering with the state board’s State Water
Assessment and Monitoring Program (SWAMP) and will benefit from the $5 million in funding
being made available to this program.

Commenter: The Ocean Conservancy

Comment: The commenter states that it is axiomatic that the degree of success or failure of a
NPS implementation plan is unknowable in the absence of adequate monitoring. The monitoring
and other provisions of Key Element 4 should be specific enough to ensure that third-party
programs be reviewable on an ongoing basis. To ensure the public’s review is adequate, the
commenter agrees with the NPS Implementation Policy that all monitoring programs should
provide a permanent, documented record that is available to the public.

Response: This comment is acknowledged.

Comments Related to Key Element 5

Commenter: The Ocean Conservancy

Comment: The commenter stated that although we appreciate the intent of this provision, we
believe it should be more specific. For example, if monitoring shows that the program is failing
to meet its objectives, the NPS Implementation Policy should provide for the resumption of
primary authority to implement the NPS Program by the RWQCB, as appropriate. In addition,
the commenter disagreed with the provision of the NPS Implementation Policy that states that
this element is not binding on the RWQCB.

Response: This comment is rejected. A RWQCB must have enforcement flexibility and
discretion to make decisions based on the record before it, and to be able to take into
consideration extenuating and remediable circumstances. Enforcement actions, consistent with
the SWRCB Enforcement Policy, are always an option.

IV - Integrating CWC §13369 Management Options Into NPS Pollution Control

Commenter: Senator Dede Alpert
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Comment: The commenter is the author of Senate Bill (SB) 227,which directed the SWRCB to
develop the NPS Implementation Policy consistent with existing NPS pollution programs.
According to the commenter, the legislative requirement to develop the NPS Implementation
Policy arose from the lack of clearly articulated, enforceable mechanisms for controlling
nonpoint pollution, which were required under the CWA section 319 and CZARA in order to
obtain federal funds. Federal programs at the time were the only source of funding for polluted
runoff controls generally, and in controlling polluted runoff. As such, the language in CWC
13369(a)(2)(A) must be read in the context of its source; that is, it arose from the federal
nonpoint programs under Section 319 and CZARA. The commenter also authored SB390, which
sunset as of January 1, 2003, all existing waivers of waste discharge requirements issued under
the Porter-Cologne Act and which mandated five-year reviews of any new waivers.

The commenter emphasized that there should be no confusion that the Porter Cologne Act as
articulated in the NPS Implementation Policy, is the process for regulating polluted runoff in
California. As such, the major changes in the SWRCB’s and RWQCBs’ implementation of the
Porter-Cologne Act since the passage of SB 227 make it critical that the boards consistently
recognize the supremacy of Porter-Cologne’s Act WDR and waiver of WDRs requirements as
the only regulatory process for the RWQCBs to follow.

Response: This comment is accepted. We agree that the Porter-Cologne Act establishes the only
legally permissible methods for regulating NPS waste discharges. The NPS Implementation
Policy discussed CWC section 13369’s management options in an attempt to explain their role in
the overall NPS management program. The discussion, however, generated much confusion.
Based upon the author’s explanation of the rationale underlying CWC 13369(a)(2)(A), we have
decided that it is unnecessary to retain Section IV-E (“Integrating CWC §13369 Management
Options Into NPS Pollution Control”) in the NPS Implementation Policy. Removal of this
section will prevent future confusion regarding SWRCB/RWQCB implementation and
enforcement of NPS pollution prevention and control under the Porter-Cologne Act. (See NPS
Implementation Policy [Version Date: April 16, 2004] at page 16 and Functional Equivalent
Document [FED] Appendix A [Version Date: April 16, 2004] at page A-16.)

Commenter: Natural Resources Defense Council and Heal the Bay

Comment: The commenters are concerned that the NPS Implementation Policy reifies a flawed
-- and illegal -- “tiered system” that emphasizes a “voluntary approach” to control NPS pollution
problems.

Response: This comment is accepted. As discussed in the previous response to Senator Alpert’s
comment, these comments are a result of the confusion generated by Section IV-E (“Integrating
CWC §13369 Management Options Into NPS Pollution Control”) in the NPS Implementation
Policy. We have removed Section IV-E (“Integrating CWC §13369 Management Options Into
NPS Pollution Control”) in the NPS Implementation Policy. Removal of this section will
prevent future confusion regarding SWRCB/RWQCB implementation and enforcement of NPS
pollution prevention and control under the Porter-Cologne Act. (See NPS Implementation Policy



[Version Date: April 16, 2004] at page 16 and Functional Equivalent Document [FED] Appendix
A [Version Date: April 16, 2004] at page A-16.)

Commenter: The Ocean Conservancy

Comment: The commenter urged the SWRCB to add a statement minimizing the use of
management options 1 and 2 (Section IV.E) discharges. According to the commenter the harm
documented to occur from most polluted runoff discharges does not support the use of anything
less than management option 3 in most cases. In addition, the commenter had significant
concerns about the effectiveness of the “non-regulatory management option” and the
“regulatory-based incentives management option.

Response: This comment is accepted. As discussed in the previous response to Senator Alpert’s
comment, these comments are a result of the confusion generated by Section IV-E (“Integrating
CWC §13369 Management Options Into NPS Pollution Control”) in the NPS Implementation
Policy. We have removed Section IV-E (“Integrating CWC §13369 Management Options Into
NPS Pollution Control”) in the NPS Implementation Policy. Removal of this section will
prevent future confusion regarding SWRCB/RWQCB implementation and enforcement of NPS
pollution prevention and control under the Porter-Cologne Act. (See NPS Implementation Policy
[Version Date: April 16, 2004] at page 16 and Functional Equivalent Document [FED] Appendix
A [Version Date: April 16, 2004] at page A-16.)

Commenter: Northern California Water Association and Ducks Unlimited

Comment: The SWRCB should recognize the difference between point source and NPS
pollution and assure that the regulatory framework reflects these differences.

Response: This comment is rejected. The NPS Policy not only recognizes the difference but
emphasizes it. This emphasis is seen not only in the policy title (Policy for the Implementation
and Enforcement of the Nonpoint Source Pollution Control Program), but in references
throughout the document to the State’s NPS pollution control program and the Plan for
California’s Nonpoint Source Pollution Control Program (NPS Program Plan);

V - RWQCB COMPLIANCE ASSURANCE

Commenter: California Farm Bureau

Comment: The commenter asked for clarity on the issue of compliance assurance regarding the
independent responsibilities of the RWQCBs, individual dischargers and third-parties.

Response: This comment is rejected. This section of the NPS Implementation Policy (Section V
— RWQCB Compliance Assurance) is clear on the responsibilities of the RWQCBs and the



individual dischargers. The RWQCBs can legally regulate only waste dischargers, either
individually or as groups under general WDRs or waivers. Waste dischargers include both
landowners and operators. Even though a non-discharger Third-Party develops an approved
NPS Implementation Program, the actual individual dischargers, and not the Third-Party, are
ultimately responsible for complying with a RWQCB’s water quality requirements and orders.
Likewise, the RWQCB can take enforcement action only against waste dischargers. As part of
the fifth element described above, the RWQCBs will need to explain the potential consequences
of a significant failure by a non-discharger Third-Party to achieve the program’s stated purposes.
This explanation should include information as to the criteria for measuring program success,
what constitutes failure, and the actions that may be taken in response to failure. This
explanation is necessary so that participating dischargers understand the ramifications of a Third-
Party’s failure to achieve program objectives.

Section VI - Implementation Success and Future Considerations

Commenter: California Farm Bureau Federation

Comment: The commenter objects to the language expressing a need to examine “old habits and
cultural barriers” in the State’s efforts to forge a new history of pollution control, as
inappropriate.

Response: This comment is accepted. We have changed the words “old habits” to “the use of
practices that have resulted in current NPS pollution discharges” and “cultural barriers” to “the
barriers to change”. This sentence now reads: “In addition to the need for resources, forging a
new history of pollution control will take time and commitment, as well as a willingness to
examine the use of practices that have resulted in current NPS pollution discharges and the
barriers to change.” (See NPS Implementation Policy [Version Date: April 16, 2004] at page 19
and Functional Equivalent Document [FED] Appendix A [Version Date: April 16, 2004] at page
A-19.)

Commenter: The Ocean Conservancy

Comment: The commenter stated that lack of resources has, of late, become the justification-of-
choice for any decision on the part of the SWRCB and RWQCB:s to delay or forgo action. With
respect to processes that the SWRCB and RWQCBs could apply to solve this problem, the
commenter recommended seeking to add or reassign staff to the NPS implementation program, a
program that is mandated under existing law and is required to meet an immediate and urgent
threat to public health and safety. The commenter also cited the use of Executive Order S-3-03,
DF-160 applications to the Department of Finance pursuant to Budget Letter 03-42 as a possible
solution. Finally, the commenter recommended working with the Legislature to ensure that the
SWRCB and RWQCB budgets contain a reasonable number of needed staff, funded by fees, and
coordinating with the Administration to ensure its approval.

Response: This comment is acknowledged.
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Commenter: Heal the Bay

Comment: The commenter suggested that another way to control NPS pollution is through new
regulations that target specific nonpoint sources. The Assembly Bill 885 Program (AB 885
Program) was cited as an example that attempted to do this for onsite sewage treatment systems.
The commenter also pointed out that the regulatory compliance deadline for AB 885 Program
has already passed, without any regulations in place.

Response: This comment is acknowledged.





